
SURVIVING EEO COMPLAINTS i

TABLE OF CONTENTS

CHAPTER 1:	 INTRODUCTION....................................................................... 1

CHAPTER 2:	 A SUMMARY OF DISCRIMINATION LAWS............................. 5

I.	 THE CIVIL RIGHTS ACT OF 1964..................................................................................................7
A.	 RACE............................................................................................................................................7
B.	 COLOR........................................................................................................................................7
C.	 SEX...............................................................................................................................................8

1.	 Sex Discrimination—Covered Issues..................................................................10
a.	 Sexual Harassment..........................................................................................10
b.	 Sex-Based Harassment..................................................................................11
c.	 Gender Identity and Sexual Orientation and Homosexuality  

Issues ...................................................................................................................11
2.	 What Is Not Directly Covered.................................................................................12

a.	 Marital Status....................................................................................................12
b.	 Parental Status..................................................................................................12
c.	 Caregiver Status...............................................................................................13

D.	 NATIONAL ORIGIN...............................................................................................................14
1.	 Language......................................................................................................................15

a.	 Accent Discrimination....................................................................................15
b.	 English Fluency................................................................................................15
c.	 English-Only Rules..........................................................................................16

2.	 Coverage of Foreign Nationals..............................................................................16
E.	 RELIGION.................................................................................................................................17

II.	 PREGNANCY DISCRIMINATION ACT AND PREGNANT WORKERS FAIRNESS  
ACT.......................................................................................................................................................17

III.	 EQUAL PAY ACT...............................................................................................................................20

IV.	 LILLY LEDBETTER FAIR PAY ACT...............................................................................................21

V.	 THE REHABILITATION ACT OF 1973........................................................................................22

VI.	 THE GENETIC INFORMATION NONDISCRIMINATION ACT OF 2008...........................28

VII.	 THE AGE DISCRIMINATION IN EMPLOYMENT ACT...........................................................29

VIII.	 RETALIATION....................................................................................................................................30
A.	 WHAT IS PROTECTED EEO ACTIVITY?..........................................................................31
B.	 WHAT IS NOT PROTECTED EEO ACTIVITY?................................................................34
C.	 WHAT IF AN EMPLOYEE ABUSES THE EEO PROCESS?...........................................35

CHAPTER 3:	 WHAT KINDS OF EMPLOYEES ARE COVERED?.................... 39



ii TABLE OF CONTENTS

CHAPTER 4:	 THE THEORIES OF DISCRIMINATION: DISPARATE 
TREATMENT AND DISPARATE IMPACT................................ 43

I.	 DISPARATE TREATMENT..............................................................................................................43

II.	 DISPARATE IMPACT.......................................................................................................................48

CHAPTER 5:	 THE THEORIES OF DISCRIMINATION: HARASSMENT ....... 51

I.	 HARASSMENT—OVERVIEW.......................................................................................................51

II.	 SEXUAL HARASSMENT CASES..................................................................................................54
A.	 THE TWO TYPES OF HARASSMENT..............................................................................54
B.	 ADDRESSING THE ALLEGATIONS IMMEDIATELY....................................................55
C.	 THE EMPHASIS ON LIABILITY.........................................................................................56
D.	 HOW TO PREVENT AND CORRECT HARASSMENT..................................................59
E.	 WHAT TO DO DURING AND AFTER THE INVESTIGATION....................................61
F.	 PRACTICAL IMMEDIATE STEPS AND IDEAS ON HOW TO STOP  

THE HARASSMENT ONCE AN ALLEGATION IS MADE...........................................62
G.	 POSSIBLE OUTCOMES FOLLOWING THE INVESTIGATION..................................63

III.	 ALLEGATIONS OF HARASSMENT OTHER THAN SEXUAL HARASSMENT.................66

CHAPTER 6:	 THE THEORIES OF DISCRIMINATION: REASONABLE 
ACCOMMODATION OF RELIGIOUS BELIEFS AND 
DISABILITY............................................................................. 75

I.	 ACCOMMODATION OF RELIGIOUS BELIEFS .......................................................................75
A.	 COVID-19 IMPACT................................................................................................................77

II.	 ACCOMMODATION FOR A DISABILITY..................................................................................78
A.	 DEFINITIONS..........................................................................................................................78

1.	 “Actions” Prohibited by the ADAAA.....................................................................78
2.	 “Disability”....................................................................................................................79
3.	 “Essential Functions”.................................................................................................79
4.	 “Interactive Process”..................................................................................................80
5.	 “Good Faith Effort to Accommodate” ................................................................80
6.	 “Major Life Activity”...................................................................................................81
7.	 “Mitigating Measures”..............................................................................................81
8.	 “Qualified Individual with a Disability”...............................................................81
9.	 “Reasonable Accommodation” ............................................................................81
10.	 “Substantially Limiting” ...........................................................................................82
11.	 “Undue Hardship”.......................................................................................................83
12.	 “Vacant Position”........................................................................................................83

B.	 STEPS IN DETERMINING REASONABLE ACCOMMODATION..............................83
1.	 Awareness of a Possible Disability.......................................................................83
2.	 Exploring Whether the Individual Has a Disability........................................84
3.	 Medical Documentation..........................................................................................84
4.	 What to Do While Assessing Accommodation................................................85
5.	 Requiring Information From a Medical Practitioner......................................86



SURVIVING EEO COMPLAINTS iii

6.	 Determining Appropriate Accommodation.....................................................87
7.	 Specific Types of Accommodation.......................................................................88
8.	 Reassignment as an Accommodation................................................................91
9.	 What is an Undue Hardship? .................................................................................93
10.	 Impact of COVID-19..................................................................................................94
11.	 Misconduct and Performance Problems and Disability...............................94
12.	 Per Se Violations of the Rehabilitation Act.......................................................96

CHAPTER 7:	 THE THEORIES OF DISCRIMINATION: RETALIATION........ 101

CHAPTER 8:	 STRATEGIES FOR REDUCING COMPLAINTS..................... 105

I.	 MAKE DECISIONS BASED ON MERIT...................................................................................105

II.	 IMPROVE COMMUNICATIONS...............................................................................................109

III.	 RECOGNIZE NONVERBAL SIGNALS.....................................................................................111

IV.	 EXPLAIN AND ENFORCE WORK EXPECTATIONS AND RULES....................................112
A.	 COMMUNICATING AND ENFORCING PERFORMANCE EXPECTATIONS......112
B.	 COUNSELING SESSIONS ABOUT PERFORMANCE................................................113

V.	 ESTABLISH STANDARDS OF CONDUCT..............................................................................114

VI.	 USE ALTERNATIVE DISPUTE RESOLUTION........................................................................115

VII.	 CONSTRUCTIVELY RESPOND TO COMPLAINTS..............................................................116

CHAPTER 9:	 THE EEO COMPLAINT PROCESS......................................... 117

I.	 THE EEO COUNSELOR...............................................................................................................117
A.	 CONTACT WITH A COUNSELOR..................................................................................117
B.	 THE COUNSELOR’S ROLE...............................................................................................117
C.	 WHEN THE ISSUE IS NOT EEO RELATED...................................................................118

II.	 ALTERNATIVE DISPUTE RESOLUTION..................................................................................118

III.	 THE FORMAL COMPLAINT.......................................................................................................119

IV.	 INVESTIGATIONS OF EEO COMPLAINTS............................................................................119
A.	 KINDS OF EVIDENCE........................................................................................................120
B.	 PROVIDING A STATEMENT............................................................................................121
C.	 WHAT TO DO WHEN THE INVESTIGATOR CALLS OR VISITS.............................121
D.	 INFORMATION GATHERED BY THE INVESTIGATOR.............................................124
E.	 WHAT TO DO IF THE INVESTIGATOR SEEMS HURRIED.......................................125
F.	 WHO SEES THE COMPLETED INVESTIGATIVE REPORT?....................................126

V.	 HOW EEOC PROCESSING REGULATIONS AFFECT MANAGERS................................126

CHAPTER 10:	 THE HEARING PROCESS...................................................... 127

I.	 COMPLAINANT’S RIGHT TO FILE WITH EEOC OR IN COURT......................................127

II.	 DEPOSITIONS AND DISCOVERY............................................................................................127



iv TABLE OF CONTENTS

A.	 HOW TO SURVIVE A DEPOSITION..............................................................................128
B.	 TIPS FOR DEPONENTS IN EEOC CASES....................................................................129

III.	 HEARINGS OR DECISION ON THE RECORD.......................................................................132
A.	 THE MANAGER’S ROLE IF A DECISION IS MADE BY THE AGENCY.................132
B.	 THE PROCESS WHEN THE COMPLAINANT ASKS FOR A HEARING................132
C.	 THE LIKELIHOOD THAT A CASE WILL RESULT IN A HEARING..........................133
D.	 HEARING PREPARATION................................................................................................133

1.	 Determining Credibility........................................................................................134

IV.	 WHAT HAPPENS IF DISCRIMINATION IS FOUND?..........................................................135

V.	 WHAT HAPPENS TO YOU IF DISCRIMINATION IS FOUND?.........................................135

VI.	 FURTHER APPEAL RIGHTS.......................................................................................................136

CHAPTER 11:	 USE OF GOVERNMENT PROPERTY AND TIME.................. 137

I.	 THE EEOC DEFINITION OF DUTY STATUS..........................................................................137

II.	 COMPLAINANT’S USE OF OFFICIAL TIME..........................................................................137

III.	 REPRESENTATIVES AND OFFICIAL TIME.............................................................................139

IV.	 WITNESSES AND OFFICIAL TIME...........................................................................................139

V.	 REQUESTING OFFICIAL TIME..................................................................................................139

VI.	 USE OF GOVERNMENT PROPERTY.......................................................................................140

CHAPTER 12:	 COPING WITH THE LITIGATION PROCESS......................... 141

I.	 UNDERSTAND THE NATURE OF COMPLAINTS................................................................141

II.	 TIPS FOR COPING........................................................................................................................141

APPENDIX I:	 FEDERAL SECTOR EEO PROCESS....................................... 143

I.	 FEDERAL EEO COMPLAINT PROCESSING PROCEDURES............................................143

APPENDIX II:	 QUESTIONS THAT MAY BE ASKED DURING EEO 
INVESTIGATIONS................................................................. 151

I.	 DISPARATE TREATMENT CASE................................................................................................151

II.	 NONSELECTION CASES............................................................................................................153

III.	 DISABILITY CASE INVOLVING ACCOMMODATION ISSUES.........................................153

IV.	 HOSTILE WORK ENVIRONMENT CASE................................................................................156

INDEX............................................................................................................ 159


