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B. OFFICE OF SPECIAL COUNSEL

BOARD ORGANIZATION AND ADMINISTRATIVE OPERATION

A. IMPARTIAL ADJUDICATION

1. De Novo Review of Agency Actions

a. Deference to OPM Regulations
b. Consideration of Agency Regulations
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2. Prohibition Against Advisory Opinion; Internal Guidance; Request for Advisory Opinion
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B. ORGANIZATION
1. Clerk

2. Office of Appeals Counsel

C. ADMINISTRATIVE JUDGES

1. Delegations of Authority

a. Administrative Law Judges Adjudicating Specialized Cases

2. Judges’Handbook; Internal Guidance

3. Qualifications, Performance Standards for Administrative Judge

a. Judges’Position Description, Performance Standards

b. Regional Director (Chief Administrative Judge) Position Description and SES Performance Plan
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a. Waiver of Procedural Regulations
5. Quality Review
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1. Nonprecedential Decisions, Final Orders
2. Arbitration Award

3. Sensitive, Public Interest Appeal

4, Referral to OPM, OSC
E. BOARD RECORDS

1. Gaining Access; Review Procedure

2. Precluding Access
a. Sealing of Record or Files

b. Attempt to Preclude Publication of Decision

¢. Expungement of Record

d. Redaction of Initial Decision

e. Classified Information

F.  RULEMAKING PETITIONS

G. RESPONSIBILITY OF PARTIES IN BOARD CASES

JURISDICTIONAL OVERVIEW

A. SOURCES OF JURISDICTION

1. Original Jurisdiction Cases

2. Appealable Actions
a. Adverse Action

b. Performance-Based Action

c¢. Demonstration Project
3. Jurisdiction Through Agency Regulation

B. PRELIMINARY APPELLATE JURISDICTIONAL ANALYSIS

1. Lack of Jurisdiction; Failure to State a Claim
EMPLOYEES WHO MAY APPEAL; APPEALABLE ISSUES
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a. Breakin Service
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b. Effect of Grievance or Other Settlement; Collective Bargaining Contract
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c.  Service During Detail or in Acting Position

51

51

d. Period of Non-Pay Status
2. Not Serving a Probationary or Trial Period Under an Initial Appointment

52

53

3. Counting Service Time in a Prior Position or Appointment; McCormick
a. Timein Nonpermanent Appointment as a Component of Current Continuous Service
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COMPETITIVE SERVICE EMPLOYEES

64

1. OtherThan a Temporary Appointment Limited to One Year or Less
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EXCEPTED SERVICE EMPLOYEES

68

69

1. 1990 Civil Service Due Process Amendments; Nonpreference Eligible Employees
a. Excepted Service Employees Excluded From Due Process Amendments; Statutory Appointment
Discretion

69

2. Preference Eligible Status
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a. Campaign Badge
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b. Documentation

83

c. Disabled Veteran

83

85

d. Derivative Preference Eligible Status
3. Same or Similar Position

87
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a. Factual Dispute Concerning Similarity of Positions, Line of Work
b. Inan Executive Agency

98

4. Appointment Pending Conversion to Competitive Service

PROBATION ORTRIAL PERIOD

1. Probationary Classification Issues

Appointment From Register
Transfer

Reassignment; Promotion
Temporary Appointment Pending Establishment of a Register (TAPER)

Direct Hire Authority
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Career Reinstatement

2. Department of Defense

3. Calculating Year of Service
Incorrect Determination of Duration of Probation

Effective Time and Date of Inexplicit Termination Notice
Significance of SF-50; Unclear Appointment Date

WAE Appointment

Pangoo

Military Service

4, Countlng or Tacking of Prior Service

a. Same Agency
b. Same Line of Work

Agreement to Serve Probationary Period; Waiver of Preexisting Appeal Rights
Imposition of Probation Following Break in Service

Creation of Probationary Period Not Required by Statute or Regulation

Representation by Agency That Probation Is Not Required; Equitable Estoppel

Lack of Notice of Probationary Period

PPEAL RIGHTS OF PROBATIONER
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Appeal of Probationary Termination; E.O. 14284; Civil Service Rule XI

a. Actions Other Than Termination

2. Classification of Probationers and Their Appeals

a. Competitive Service Term Appointee; Trial Period

b. Probationary Supervisor

3. Jurisdictional Issue; Right to Hearing

a. Effect of Collective Bargaining Contract; Agency Regulation
b. Other Contract

¢.  Harmful Error Analysis; Stephen
d. Relation to Suitability Determination

4. Preappointment Conditions

a. Harmful Error Analysis: Lack of Proper Advance Notice, Other Procedural Error

b. Entitlement to Hearing

c. Measure of Substantive Review
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Excepted Service Preference Eligible Temporary Appointees
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Intermittent

Full-Time/Part-Time
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Jurisdictional Effect of Lapse of Term or Temporary Appointment
Appeal if Termination Occurs Before End of Expiration of Limited Appointment

Nonappropriated Fund

Veterans Readjustment Act

Reemployed Annuitant

a. Exceptions

Senior Executive Service

Administrative Law Judge
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a.  White House, Executive Office
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Students
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b. StudentTemporary Employment Program; Recent Graduates Program; Student Career Experience
Program

c. Pathways

Judicial Branch

Government Corporation
Postal Service
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(i) Probationer

(i) Other TSA Employees

c. RIF

Federal Aviation Administration

a. 2012 Legislation Restoring Back Pay Authority as a Component of Board Jurisdiction

b. 2000 Legislation Restoring Board Jurisdiction; Back Pay Issues
c. 1996 Legislation Removing Board Jurisdiction

Department of Defense National Security Personnel System

District of Columbia

Central Intelligence Agency; Defense Department Intelligence; Other Intelligence or Security Agencies

Federal Bureau of Investigation

Canal Zone

National Archives

National Guard Technicians, Other Employees

Tennessee Valley Authority Employees

Library of Congress; GAO; Congressional Employees

a. Ramspeck Act

Smithsonian Institution

Bureau of Indian Affairs

MSPB Employees
Department of Veterans Affairs

a. USERRA Coverage

b. Actions Against Healthcare Professionals Not Involving Professional Conduct or Competence

(i) Involuntary Retirement, Resignation

c. Veterans Canteen Service

Agriculture: Stabilization and Conservation Service; Cooperative Extension Services

Department of Defense Education Activity
Office of Independent Counsel

Foreign Service

World Bank

Possible Adverse Action; Proposal

Suspension

a. Paper Suspension
Consolidation of Short Suspensions

Calculating Duration of Suspension

b
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a. RankReduction
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Classification
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. Pay and Compensation Claims: Role of OPM
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Promotion Claim

a. Termination of Temporary Promotion

b. Loss of Promotion Opportunities

c.  Nonselection

d. Lower Graded Position Through Return Right—Overseas Employee
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a. Retirement Payment
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9. Mandatory Retirement
10. OWCP Benefits
11. Insurance Programs
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a. Failure to Rehire
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F. VETERANS EMPLOYMENT OPPORTUNITIES ACT

1. Statutory Structure
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b.

Burden of Proof
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Recovery Period
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b.

Covered Personnel; Agencies

a.
b.

Military Restoration Rights
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Other Personnel Action, Benefits; Damages
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b.
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d.

Covered Personnel

a.
b.

Student, Intern Recruitment Programs

a.
b.
C.
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. Charge to Leave

Nonfrivolous Jurisdictional Allegations

Summary Disposition of Claim

Analysis of Alleged Discrimination or Reprisal Based on Military Service
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Circumstantial Evidence; Statistics
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Discrimination Motivated by Lower-Level Supervisor; Cat’s Paw
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