
TABLE OF CONTENTS i

TABLE OF CONTENTS

PART ONE
Reference Materials

5 USC 7121—GRIEVANCE PROCEDURES.................................................................................................................................................................................1
29 CFR 1614.401—APPEALS TO THE COMMISSION [EEOC].............................................................................................................................................5
5 USC 7702—ALLEGATIONS OF DISCRIMINATION..............................................................................................................................................................9
5 CFR 1201.155—REQUESTS FOR REVIEW OF ARBITRATORS’ DECISIONS [MSPB]............................................................................................... 15
5 USC 7701—APPELLATE PROCEDURES............................................................................................................................................................................... 19
5 USC 7122—EXCEPTIONS TO ARBITRAL AWARDS.......................................................................................................................................................... 23
5 CFR 2425.6—GROUNDS FOR REVIEW; POTENTIAL DISMISSAL OR DENIAL [FLRA]......................................................................................... 27
5 USC 7123—JUDICIAL REVIEW; ENFORCEMENT............................................................................................................................................................. 31
SEC AND NTEU CONTRACT........................................................................................................................................................................................................ 35
VA AND AFGE CONTRACT........................................................................................................................................................................................................... 53
DOT-MERCHANT MARINE ACADEMY AND AFGE LOCAL 3732 CONTRACT........................................................................................................... 65
SAMPLE FMCS REFERRAL LETTER AND BIOGRAPHIES................................................................................................................................................... 75
29 CFR 1404.17–.20—EXPEDITED ARBITRATION [FMCS]............................................................................................................................................... 95
5 CFR 2425.2—EXCEPTIONS [FLRA]........................................................................................................................................................................................ 99

PART TWO
Course Notes — Outline

SECTION 1:  THE BASICS AND BACKGROUND.......................................................................................... 105
I. 	 WHAT IS ARBITRATION?................................................................................................................................................................................................105
II. 	 THE ARBITRATOR.............................................................................................................................................................................................................105
III. 	 A MATTER GETS TO AN ARBITRATOR THROUGH A GRIEVANCE AND CONTRACTS MUST  

HAVE A GRIEVANCE PROCEDURE.............................................................................................................................................................................105
IV. 	 GETTING TO ARBITRATION..........................................................................................................................................................................................106
V.	 ELECTIONS OF REMEDIES: ARBITRATION VS. SOMETHING ELSE; AVOIDING DUPLICATIVE ADJUDICATIONS..........................106
VI.	 REVIEW OF ARBITRATION DECISIONS.....................................................................................................................................................................106
VII.	 STANDARD OF REVIEW IN ARBITRATION OF CASES THAT COULD HAVE GONE TO MSPB—5 USC 7701(C)(1)(2)....................107
VIII.	 ELECTION: WHISTLEBLOWER REPRISAL—5 USC 7121(G)(1).........................................................................................................................107
IX. 	 THE FINALITY OF AN ARBITRATION AWARD; REVIEW OF AWARDS............................................................................................................107
X. 	 EXCEPTIONS TO THE FLRA...........................................................................................................................................................................................107
XI. 	 JUDICIAL REVIEW OF FLRA RULINGS ON EXCEPTIONS, THERE IS NONE WITH ONE EXCEPTION...................................................108
XII. 	 ILLEGAL AWARD BUT NO TIMELY EXCEPTIONS–WHAT TO DO?...................................................................................................................108

SECTION 2:  THE PROCESS OF ARBITRATION........................................................................................... 109
I. 	 THE PROCESS OF ARBITRATION................................................................................................................................................................................109

SECTION 3:  TO ARBITRATE OR NOT.......................................................................................................... 111
I. 	 DECIDING WHETHER TO PROCEED TO OR DEFEND IN ARBITRATION.......................................................................................................111

SECTION 4:  REQUESTING AND SELECTING AN ARBITRATOR; EXPEDITED PROCEEDINGS............... 113
I. 	 REQUESTING AN ARBITRATOR FROM FMCS.........................................................................................................................................................113
II. 	 FMCS SELECTION PROCEDURES...............................................................................................................................................................................113
III.	 EXPEDITED ARBITRATION............................................................................................................................................................................................114

SECTION 5:  ARBITRATION BASICS........................................................................................................... 115
I. 	 PHILOSOPHY OF ARBITRATION.................................................................................................................................................................................115
II.	 PRELIMINARY CONTACTS WITH ARBITRATOR.....................................................................................................................................................115
III. 	 WHAT RULES APPLY?......................................................................................................................................................................................................115

SECTION 6:  PRELIMINARY CASE PREPARATION..................................................................................... 117
I. 	 ANYONE MENTION SETTLEMENT?...........................................................................................................................................................................117
II. 	 SCHEDULING: ASSUMING SETTLEMENT DISCUSSIONS ARE NOT SUCCESSFUL, MOVE ON TO SCHEDULING.........................117
III. 	 SCHEDULING CONFERENCE.......................................................................................................................................................................................117
IV.	 INVOLVEMENT OF ARBITRATOR IN PRELIMINARIES..........................................................................................................................................117
V. 	 PRELIMINARY ISSUES AND SUBMISSIONS............................................................................................................................................................117
VI. 	 PRELIMINARY EVIDENTIARY SUBMISSIONS (ASSUMING THERE ARE NO ARBITRABILITY ISSUES)................................................118
VII. 	 EX PARTE SUBMISSIONS TO THE ARBITRATOR.....................................................................................................................................................118
VIII. 	 TRANSCRIPT......................................................................................................................................................................................................................118



ii BROIDA ON FEDERAL SECTOR ARBITRATION— WORKBOOK

SECTION 7:  GETTING READY FOR THE HEARING.................................................................................... 119
I. 	 POSSIBLE JOINT AGREEMENTS..................................................................................................................................................................................119
II. 	 ARRANGEMENTS FOR THE HEARING......................................................................................................................................................................119

SECTION 8:  PLANNING FOR THE HEARING............................................................................................. 121
I.	 SETTING UP YOUR PRESENTATION...........................................................................................................................................................................121
II. 	 WHAT EVIDENCE DO YOU NEED?..............................................................................................................................................................................121
III. 	 RESEARCH..........................................................................................................................................................................................................................121

SECTION 9:  HEARING MECHANICS AND PREPARATIONS...................................................................... 123
I. 	 HEARING MECHANICS...................................................................................................................................................................................................123
II. 	 PREPARATION FOR THE HEARING.............................................................................................................................................................................123

SECTION 10:  LET THE HEARING BEGIN.................................................................................................... 127
I. 	 THE LOGISTICS..................................................................................................................................................................................................................127
II. 	 INITIAL CONFERENCE WITH THE ARBITRATOR....................................................................................................................................................127
III. 	 “ON THE RECORD”...........................................................................................................................................................................................................127
IV. 	 BURDEN OF PROOF—WHO GOES FIRST...............................................................................................................................................................127
V. 	 OPENING STATEMENTS.................................................................................................................................................................................................127
VI. 	 QUESTIONING WITNESSES..........................................................................................................................................................................................128
VII. 	 EXPERT WITNESSES........................................................................................................................................................................................................128
VIII.	 WITNESSES FOR CONTRACT HISTORY AND INTERPRETATION.....................................................................................................................129
IX. 	 CROSS-EXAMINATION...................................................................................................................................................................................................129
X.	 REDIRECT EXAM...............................................................................................................................................................................................................129
XI. 	 QUESTIONING BY THE ARBITRATOR........................................................................................................................................................................129
XII. 	 EXHIBITS: IDENTIFICATION AND INTRODUCTION INTO EVIDENCE............................................................................................................129
XIII.	 MAKING AND RESPONDING TO OBJECTIONS TO QUESTIONS OR EXHIBITS..........................................................................................130
XIV. 	 DEMONSTRATIVE EVIDENCE.......................................................................................................................................................................................130
XV.  	 CLOSING THE RECORD AND THE HEARING..........................................................................................................................................................130
XVI. 	 CLOSING BRIEF.................................................................................................................................................................................................................131
XVII. 	 REPLY BRIEFS.....................................................................................................................................................................................................................131

SECTION 11:  POST-HEARING.................................................................................................................... 133
I. 	 THE PARTIES CAN ALWAYS TRY SETTLEMENT DISCUSSIONS AGAIN; IF EXCEPTIONS ARE FILED,  

FLRA HAS AN EXCELLENT ADR PROGRAM...........................................................................................................................................................133
II. 	 GETTING THE AWARD DONE AND OUT THE DOOR...........................................................................................................................................133
III. 	 SERVICE OF THE AWARD...............................................................................................................................................................................................133
IV. 	 TIMING OF EXCEPTIONS TO FLRA.............................................................................................................................................................................133
V. 	 BENCH DECISIONS..........................................................................................................................................................................................................133
VI. 	 RESERVED AUTHORITY.................................................................................................................................................................................................133
VII. 	 COUNSEL FEE PETITIONS.............................................................................................................................................................................................133
VIII. 	 PROBLEM ARBITRATORS AND PROBLEMS WITH ARBITRATORS..................................................................................................................134

PART THREE
Cases

Allen v. USPS, 2 MSPR 420 (1980)..............................................................................................................................................................................................137
Barber v. Commissioner, SSA, 02950009 (1997)....................................................................................................................................................................145
Cantrell v. Secretary of HHS, 02920010 (1992)......................................................................................................................................................................149
Cornelius v. Nutt, 472 U.S. 648 (1985)......................................................................................................................................................................................151
Dept. of Air Force, Sacramento Air Logistics Ctr., McClellan AFB, CA and AFGE Local 1857, 29 FLRA 594 (1987)..............................................161
Dept. of Air Force, Sacramento Air Logistics Command, McClellan AFB, CA and AFGE Local 1857, 38 FLRA 732 (1990)................................167
Dept. of Treasury, Customs Serv., NY Reg. and NTEU and NTEU, Chapter 161, 21 FLRA 999 (1986)......................................................................169
Dept. of Treasury, IRS v. FLRA, 521 F.3d 1148 (2008)............................................................................................................................................................175
IRS and Brookhaven Serv. Ctr. and NTEU and NTEU Chapter 99, 9 FLRA 930 (1982).................................................................................................181
Military Sealift Command (Atl.) and Nat’l Maritime Union of America, 21 FLRA 941 (1986)..................................................................................183
Naval Air Dev. Ctr. and AFGE, Local 1928, 21 FLRA 131 (1986).........................................................................................................................................189
SBA, Washington, DC and AFGE Council 228, Local 2532, 38 FLRA 386 (1990)...........................................................................................................203
VA and AFGE Nat’l Council of VA Locals, 23 FLRA 661 (1986)...........................................................................................................................................213
VA Canteen Service and AFGE, 66 FLRA 944 (2012).............................................................................................................................................................217

PART FOUR
Bibliography

BIBLIOGRAPHY........................................................................................................................................... 233


