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INTRODUCTION

This book is a summary of notable cases, laws, and guidance over a seven-year period ending in December 2013. It is intended to help the reader 
keep abreast of the latest developments in our employment discrimination laws, with an emphasis on federal sector employment, and to provide 
an easy reference for recent cases in particular areas of employment discrimination law. Our laws, as they are interpreted, are our collective national 
conscience, which evolves over time. Congress enacts laws—such as those that prohibit employment discrimination—and then adjudicatory bodies—
such as our federal courts and the U. S. Equal Employment Opportunity Commission (the EEOC or Commission)—breathe life into those laws through 
their decisions.

i. how to Use this BooK

This EEO Update begins with an article that is our overview of recent developments in federal sector EEO law in 2013. This book is formatted as an 
indexed summary divided into different chapters that cover various aspects of federal sector EEO law. The material consists of our Overview Article 
followed by chapters that consist primarily of case summaries, but also including summaries of changes in EEO laws, new Commission regulations, 
and other Commission guidance. Most chapters are divided into sections. Each section is subdivided by year, with cases within each year set forth 
alphabetically. Though the material we cover was decided primarily over the period 2004 through 2013, we have also added a few summaries of EEO 
regulations and other guidance that we believe are helpful, and still relevant, that predate 2004. We have not summarized all cases inclusive in those 
years, but have reviewed many of the more important cases. 

Some of our case summaries are included in more than one topic area. For example, a case summary that addresses the three topic areas of disability, 
compensatory damages, and attorney fees may appear under all three headings. We have avoided repeating the full summary of these important cases 
in each of those areas by including an abbreviated case summary in each section and noting that the case is addressed in another topic area. To locate 
other references to the same case, please refer to the Table of Cases at the end of this book. Occasionally, where the summary is not very long, the full case 
summary is simply repeated in more than one section. Our summaries vary. For some cases, we have included only a very brief summary, while others 
receive a more lengthy treatment, which may include the Commission’s or a court’s explanation of how the court or Commission interprets an area of the 
law, if we think that information is helpful. As you examine an area in this book, please remember that it is not a comprehensive summary of the law. We 
are only trying to provide you with the latest developments. For a more comprehensive overview, we recommend that you do what we are likely to do, 
which is begin your search by using Ernest Hadley’s excellent reference, A Guide to Federal Sector Equal Employment Law and Practice, (Dewey Publications). 

This book is intended as a reference, a quick way to read and use case summaries that reflect the latest thinking of the Commission and the courts 
in the area of equal employment opportunity, with federal sector employment as the primary focus. The EEO Update is designed to help in your 
understanding of the cases, but it is not a substitute for reading the entire decisions. It is a starting place, intended to give you a quick overview of 
recent case law. The cases included in this book—such as most of the substantive decisions issued by the full Commission—and the way in which we 
summarize a case reflects our opinion as to what is important. Under no circumstance should you rely on our summaries as legal advice or even as 
unquestionably accurate. This book is intended to provide an overview of the way in which the Commission is interpreting the EEO laws. It is essential 
that you read the cases.

a. leGend FoR Case Citations

The following legend should help you to understand the significance of the numbers of the EEOC’s cases.

Note: Commission and Office of Federal Operations (OFO) decisions are indicated by a case name followed by a case number and the date of the 
decision. For example, Smith v. SSA, 01A5555 (October 19, 2007). Cases cited as “MSPB” or “MSPR” are Merit Systems Protection Board decisions. Other 
cases are court decisions.

The first two digits of an EEOC case number indicate the type of case, as follows:

01 = An appeal by a complainant from a decision of an EEOC administrative judge or from a final agency decision (FAD) following an agency’s 
final action. (Appeals from a decision of an EEOC administrative judge filed by federal agencies are discussed below.) This is generally a decision 
by OFO. Occasionally, in cases of importance and/or precedential cases, the full Commission will issue a decision that is also numbered “01” and 
is signed by the Secretary of the Commission, for the Commission. We have not specified, in the case citation, all of the “01” cases, but we have, 
in some important cases, so indicated within our summaries.
02 = An appeal from a decision on a union grievance.
03 = A petition to review a decision of the MSPB.
04 = A request for enforcement by the EEOC or clarification.
05 = A request to reconsider a previous EEOC decision.
06 = Compliance matters.
07 = An appeal by an agency from a decision of an EEOC administrative judge. Where the complainant and the agency both file appeals, the 
docket number for the first filed appeal is used.

A brief note about changes in the Commission’s docket numbering system.

Effective on October 1, 2006 (for Fiscal Year 2007), the EEOC began using a new database for docketing appellate cases. Many of our readers will 
remember that the Commission had a so-called “Y-2K” problem with its earlier database that required it to use the letter A to designate cases docketed 
after January 1, 2000. Cases prior to January 2000 use an eight digit docket with the first two digits identifying the type of appeal (for example if the first 
two digits were “01” that would indicate an appeal filed by a complainant); the second two digits indicated the year the appeal was filed (for example, 
an “0199xxxx” would indicate an appeal filed by a complainant in fiscal year 1999); and the last four digits represented the consecutive numbered 
appeal (for example, docket number 01990001 was the first appeal by a complainant filed in fiscal year 1999).

Beginning with fiscal year 2000, the Commission replaced the two digits identifying the year with the letter “A” to represent the “0” for year 2000, plus 
one digit. Decisions in fiscal year 2000 are designated “A0”; decisions in 2001 are designated “A1”; and so forth. (Again, as an example, the docket 
number 01A00002 would indicate the second appeal filed by a complainant in fiscal year 2000).

The new docketing data base cures the Y2K problem by replacing the two character designations for the fiscal year with a four digit designation. As an 
example, the docket number 0720080003 indicates an agency appeal (the first two digits “07” shows the appeal was filed by the agency) filed in fiscal 
year 2008 (the “2008” that follows the “07”) and that it was the third such appeal by an agency docketed by the EEOC that fiscal year (the “0003” that 
follows the year).
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Administrative Judge .................................................................................................AJ

Administrative Law Judge ......................................................................................ALJ

Age Discrimination in Employment Act ....................................................... ADEA

Alternative Dispute Resolution ..........................................................................ADR

Americans with Disabilities Act ..........................................................................ADA

ADA Amendments Act of 2008 ....................................................................ADAAA 

Collective Bargaining Agreement(s) ..................................................................CBA

Equal Employment Opportunity Commission ............ EEOC or Commission

Employee Assistance Program ............................................................................EAP

Equal Pay Act .............................................................................................................. EPA

Family and Medical Leave Act.......................................................................... FMLA

Federal Labor Relations Authority ...................................................................FLRA

Final Agency Decision ............................................................................................FAD

Fitness for Duty .........................................................................................................FFD

Fitness for Duty Exam(ination) ......................................................................... FFDE

Freedom of Information Act ...............................................................................FOIA

General Services Administration ....................................................................... GSA

Leave Without Pay ................................................................................................LWOP

Merit Systems Protection Board...................................................................... MSPB

National Security Agency ..................................................................................... NSA

Office of Federal Operations ...............................................................................OFO

Office of Personnel Management ....................................................................OPM

Office of Special Counsel ...................................................................................... OSC

Office of Workers Compensation Program ................................................OWCP

Older Workers’ Benefits Protection Act ......................................................OWBPA

Performance Improvement Plan ......................................................................... PIP

Post Traumatic Stress Disorder ......................................................................... PTSD

Recommending Official ...........................................................................................RO

Report of Investigation ...........................................................................................ROI

Selection (or Selecting) Official .............................................................................SO

Social Security Administration ............................................................................SSA

Title VII of the Civil Rights Act of 1964 ....................................................... Title VII

B. teRms oF ReFeRenCe 

ii. sUmmaRY oF ReCent tRends in the law

As in the past, in this section we briefly summarize important decisions from the Commission issued in the past year, 2013, as well as a few Supreme 
Court cases, a circuit and district court decision or two, and new laws, and offer our comments about the significance of these, noting any trends. 
Readers are reminded that the case summaries are not intended to be used as a substitute for legal research or for reading the source materials, but 
rather should provide enough information about the case to determine if a particular case is one the reader may want to pull and read in its entirety. 

a. aGe disCRimination

There was only a smattering of interesting cases under the ADEA decided by the Commission this year, the most significant of which was Arroyo v. VA, 
0520120563 (January 25, 2013), where the EEOC held that the Supreme Court’s recent decision in Gross v. FBL Fin. Services, Inc., 557 U.S. 167, 129 S. Ct. 
2343 (2009), did not apply to the federal sector. In Gross, the Supreme Court concluded that the language in the ADEA that prohibited discrimination in 
the private sector “because of” age precluded a mixed motive analysis. The Gross court reasoned that this language meant that, for a plaintiff to prevail 
in a claim of age discrimination, he or she must show that “but for” age the allegedly discriminatory act would not have occurred. The Commission 
distinguished the Supreme Court’s holding in Gross (citing a recent decision from a district court in Texas) and explained that the Gross decision was 
inapplicable because the provision in the ADEA that bars discrimination on the basis of age is contained in a different clause of the ADEA that does not 
contain the “because of” language. Concluding that the language in the provision that is applicable to the federal sector (that personnel actions in the 
federal government “shall be made free from any discrimination based on age”) did not create as a high a burden of proof, the Commission found the 
mixed motive analysis appropriate in Arroyo.

Other cases of note under the ADEA this year included Davis v. VA, 0120123564 (March 19, 2013), and Holmes v. Dept. of Agric., 0120123510 (January 30, 
2013). In Davis, the agency cited a zero tolerance for violence policy as the reason it disciplined a 65 year old housekeeping aide after he had an altercation 
with a younger nurse over a $5 bill found in the hallway. Although the Commission found the agency articulated a legitimate, nondiscriminatory 
reason for disciplining the older worker, it found evidence of pretext because there was no evidence the nurse felt threatened and a supervisor who 
witnessed the altercation saw no need for her to intervene. In Holmes, the Commission affirmed an agency FAD finding that complainant failed to 
prove the claim that two younger applicants were preselected for a position where the evidence of preselection was not sufficient and, even if there 
had been preselection, there was no evidence it was based on considerations of age. 

B. attoRneY’s Fees

The Commission has provided considerable guidance through its case law decisions in recent years on the criteria for awards of attorney fees and 
this year was no exception. In Meachum and Abbott v. SSA, 0720120003 (September 9, 2013), the Commission rejected both the agency’s generalized 
attack on the number of hours claimed by the attorney and its assertion that hours should be struck because the fee petition included time spent 
on clerical work. The Commission found no abuse of discretion and that the billing entries reflecting clerical tasks were only recorded in conjunction 
with nonclerical tasks. In Sheehy v. NSA, 0120101664, 0120102282 (January 17, 2013), the Commission upheld a portion of an agency FAD that struck 
three hours of attorney time because it was performed in support of an unsuccessful request for reconsideration, but reversed that portion of the FAD 
that asserted that 27.75 hours were “redundant, duplicative and unnecessary.” The Commission found the hours, which it characterized as time spent 
writing briefs and conducting telephone calls and office meetings with the client, were reasonable. 

The Commission affirmed an AJ’s decision in Weaver v. USPS, 0120130748 (May 1, 2013), striking some attorney fees for hours spent deciding whether 
to offer representation to the complainant and for time spent performing clerical tasks. The Commission noted its well established position that two 
hours is a presumptively reasonable amount of time to decide whether to offer representation and rejected some $16,000 of attorney time as excessive. 
It also affirmed the exclusion of nearly $3,000 of time that the AJ found was clerical in nature. In Holmes v. Dept. of Agric., 0120112135 (July 19, 2013), 
the Commission found that a FAD wrongfully awarded attorney fees at the prevailing market rate at the time the work was performed rather than at 
the time of the decision. The Commission noted its past precedent that an award of attorney fees is to be made at the prevailing market rates in effect 
at the time the fee petition was submitted in order to compensate the attorney for the delay in payment. Several Commission decisions addressed the 
appropriate hourly rate for work performed in federal sector EEO claims. In Pendleton v. USPS, 0120120680 (May 9, 2013), the Commission rejected an 
effort by the agency to reduce the hourly rate for an attorney practicing in Los Angeles, California from $375 to $350. The Commission found that the 
attorney submitted adequate evidence to support the higher rate, which included statements from two other attorneys with comparable experience 
who indicated their hourly rates were $400 per hour and $413 per hour. Schmid v. USPS, 0120130923, 0120130935 (May 15, 2013), rejected an effort by 
the agency to reduce the hourly rate requested from $300 to $275 giving credit to the attorney’s argument that the rate awarded by other EEOC AJ’s 
decisions was $300 per hour. The Commission also rejected the agency’s counterargument when it submitted a single decision in which the attorney 
was awarded only $275 because the decision had been issued several years earlier. Sheehy v. NSA, 0120101664, 0120102282 (January 17, 2013), rejected 
an agency argument that the hourly rate should be reduced from $440 per hour for work on the case and $465 for work on the appeal to $150 per hour 
for all the work performed. The agency argued that the attorney and client entered into a contingency agreement that provided the attorney would 
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be paid only $150 per hour but would receive the full market rate of $440 and $465 if the appeal was successful. The Commission restated its long-
standing position that where attorneys charge reduced rates to federal employees in discrimination cases based on public interest, they are entitled 
to receive their full hourly rate at the prevailing market rate notwithstanding the fee agreement that provides for the client to pay a lesser hourly rate.

In a decision where we believe the Commission gave complainant’s attorney quite a break, Lovett v. Dept. of Defense, 0120122662 (May 15, 2013), the 
Commission reversed an agency decision that denied any award of attorney fees because the complainant’s counsel did not include an affidavit in 
support of the fee petition as required by the EEOC’s regulations. The Commission noted that complainant cured this omission on appeal and awarded 
attorney fees of $5,600 for 28 hours of work at $200 per hour. Also of note is Logan-Arrington v. Dept. of Air Force, 0120121792 (March 1, 2013), where 
the Commission rejected an argument by the agency that the award of attorney fees should be reduced by 50% because complainant did not prevail 
on all of the claims. The Commission found persuasive complainant’s argument that the fee petition did not include any time spent on the unsuccessful 
claims. Another interesting aspect of this decision is that the complainant sought attorney fees for the time spent prior to the filing of the formal 
complaint which is provided for in the Commission’s regulations only if a complainant prevails and the agency unsuccessfully appeals. Here, the 
Commission noted that because the complainant dropped his request for hearing, he was not entitled to fees prior to the filing of the formal complaint.

In Garcia, et. al. v. Dept. of Justice, 0120122033 (June 7, 2013), the Commission made what we believe may have been the highest award of attorney 
fees in its history. The AJ who presided over this class-action complaint awarded $1,060,354.50 in fees and $291,674.77 in costs which included a fee 
enhancement of 20% due to the “highly complex” class related litigation, the fact that the case was in litigation for many years and the fact that counsel 
achieved exceptional success in the outcome of the litigation. The Commission affirmed the award, including the fee enhancement. 

The Commission addressed the question of what market rate was appropriate where complainant retained out of state counsel in Mason v. VA, 
0120093849 (August 28, 2013), and Suttles v. USPS, 0120121071 (July 17, 2013). In Mason, the alleged discriminatory events took place in Beckley 
West Virginia, but complainant retained an attorney from Tidewater, Virginia. The AJ awarded attorney fees at an hourly rate of $240. On appeal the 
Commission held that the agency failed to meet its burden of proof to show that the use of out-of-state counsel was unreasonable and awarded 
the attorney the requested $350 per hour rate, finding there was evidence that it was the prevailing market rate in the area where the attorney 
normally practiced. The Commission came to a different result in Suttles after the agency produced an affidavit from an attorney that practiced in the 
relevant area, Chattanooga, Tennessee, attesting to the appropriate market rate. In what we think is a departure from the Commission’s traditional 
approach that places the burden on the agency to show that the decision to retain out-of-state counsel was not reasonable, the Commission found 
that complainant’s attorney did not adequately explain why an attorney in Chattanooga could not have represented the complainant.

C. Class aCtions

The Commission had several decisions of note regarding class actions this year, the most significant of which was Garcia, et. al. v. Dept. of Justice, 
0120122033 (June 7, 2013). In this decision (also discussed above regarding attorney fees awards), the Commission affirmed the AJ’s finding that 
female applicants were the victim of disparate impact discrimination when, during interviews, they were asked about child care issues and about their 
spouses’ willingness to move overseas. The Commission also rejected the agency’s assertion that the AJ should have granted a motion to decertify 
the class as a result of the higher standard set forth by the Supreme Court in its decision in Wal-Mart Stores, Inc. v. Dukes. The Commission found that 
decertification was not proper because, at the time of the Dukes decision, the decision on the merits in Garcia was final.

Other class-action decisions of note included Clayton v. USPS, 0720120022 (April 23, 2013), recons. den., 0520130479 (February 21, 2014), where the 
Commission granted a provisional certification of the class; and Smith, Basden, Estate of Smith v. USPS, 0120130975, 0120131409, 0120130970 (July 26, 
2013), where the Commission remanded for supplemental investigation. In Clayton, the Commission rejected the agency’s argument that the class 
complaint should be dismissed as a collateral attack on the CBA. The purported class consisted of nonwhite Postal police officers who were not given 
access to the Self-Referral Counseling Program which was otherwise available to Postal inspectors, most of whom were white. In Estate of Smith, the 
Commission considered the relief ordered by an AJ following a default judgment against the agency. The remedy at issue, compensation for lost 
overtime, was remanded to the agency for further investigation to determine the average number of overtime hours worked by non-African-American 
employees during the relevant time.

d. ComPensatoRY damaGes

There were somewhat fewer decisions awarding compensatory damages this year especially among cases awarding significant damages. As usual, 
we have divided the section on compensatory damages so that cases awarding similar monetary relief are grouped together. Among those cases 
with nonpecuniary damage awards of $5,000 or less, the harm tended to be of limited severity and relatively short duration. An award of $1,000 in 
nonpecuniary compensatory damages was found appropriate in the following cases: Davis v. USPS, 0120114141 (February 21, 2013), recons. den., 
0520130353 (September 18, 2013), where complainant testified he was infuriated and made to feel worthless after he was sent home from work 
on one occasion; and Foster v. USPS, 0120121598 (September 4, 2013), where complainant felt demeaned, humiliated and disrespected after his 
supervisor posted a letter from the complainant to her congresswoman that was found to be retaliatory. The Commission found $1,500 appropriate 
in: Goblirsch-Erickson v. USPS, 0120113463 (August 1, 2013), where the Commission generously found such an award was appropriate even though 
complainant failed to provide any evidence she suffered emotional harm and rejected her request for $125,000 to punish the agency, noting that 
punitive damages are not available against the federal government; Johnson v. Dept. of Agric., 0120113303 (August 30, 2013), where the Commission 
found some evidence of embarrassment, humiliation, damage to reputation, loss of sleep and weight variation after complainant was placed on LWOP 
which was later rescinded; and Struppler v. USPS, 0120111119 (June 28, 2013), where the only evidence of emotional harm was that the complainant 
sought treatment from an EAP counselor after she was not selected for promotion.

The Commission awarded $2,000 in Grey v. USPS, 0120131060 (June 5, 2013), where complainant testified that a pre-existing anxiety disorder was 
exacerbated after she learned her supervisor kept her personnel file, which contained confidential medical information, at her home for five years. 
Bennett v. USPS, 0120121982 (April 19, 2013), awarded the complainant $2,500 when his confidential medical information was improperly disclosed 
and he made vague claims of emotional distress. An award of $2,500 was appropriate in Lopez-Rosende v. USPS, 0120123565 (February 28, 2013), to a 
complainant who suffered anger and frustration after his medical information was improperly disclosed and there was a delay in providing a chair as 
a reasonable accommodation. A slightly higher award of $3,500 was made to the complainant in Potter v. Dept. of Agric., 0720120029 (September 10, 
2013), where she experienced humiliation and embarrassment after not being selected.

An award of $5,000 was appropriate to a complainant who experienced stress, anxiety, headaches and strain on personal relationships following a 
retaliatory performance appraisal in Hairston v. Dept. of Educ., 0120103308 (January 4, 2013), recons. den., 0520130245 (October 25, 2013); and to a 
complainant who suffered emotional harm but where unrelated factors including a car accident and other health problems were more responsible for 
the emotional harm in Schofield v. DHS, 0120120076 (January 18, 2013).

In the moderately higher category of awards between $5,000 and $10,000, there is generally a bit more evidence that the emotional harm was 
more severe or lasted for a greater duration. On the lower end, in Long v. DHS, 0720120036 (January 24, 2013), a complainant who experienced 
disappointment over his nonselection was awarded $6,500. A similar award of $6,500 was found appropriate to a complainant who was subjected 
to six months of harassment and, as a result, he was upset, embarrassed, lost sleep and took medication for depression. An award of $10,000 in 
nonpecuniary compensatory damages was found appropriate in: Renner v. Dept. of Justice, 0720130004 (January 29, 2013), where complainant suffered 
migraine headaches, stomach illness, anxiety, depression and sleep problems; Smith v. VA, 0120113591 (September 12, 2013), involving EPA and Title 
VII claims where complainant’s pre-existing medical conditions of anxiety, depression and PTSD were exacerbated by the discrimination; Underwood v. 
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SSA, 0720120001 (January 18, 2013), where a complainant who was denied recent accommodation experienced stress, became suicidal and resigned 
from her position but the AJ found there were other work-related stressors unrelated to the discrimination that also contributed to the emotional 
harm; and Zehe v. NASA, 0120113282 (March 26, 2013), where a complainant, who was not provided reasonable accommodation, experienced stress, 
humiliation, fear of losing his job, sleeplessness and loss of self-esteem.

Cases where the Commission awarded compensatory damages above $10,000 tended to have significant evidence of the severity and duration of 
emotional harm. We included in this year’s edition considerably more of the cases in which the award was above $10,000 than those under $10,000 
because they tend to be more instructive. There were five cases of note where the award was greater than $10,000 but less than $20,000: Schmid v. 
USPS, 0120130923, 0120130935 (May 15, 2013), Kitchen v. NLRB, 0720110017 (May 1, 2013), Fuentes v. USPS, 0120113519 (March 11, 2013), Gordon v. 
Dept. of Army, 0720120040 (August 27, 2013), and Bustamante v. USPS, 0120120185 (March 14, 2013), recons. den., 0520130382 (September 18, 2013). 
In Schmid v. USPS, the Commission awarded $15,000 to the victim of sexual harassment who took extended sick leave for eight weeks including being 
hospitalized, seeking psychological counseling and being prescribed Zoloft in increasing dosages. Kitchen v. NLRB granted an award of $15,000 where 
the victim of a discriminatory nonselection became withdrawn, lost substantial weight, stopped socializing with friends, lost self-esteem and became 
depressed; and in Fuentes v. USPS, where the victim of retaliation experienced embarrassment, humiliation and a variety of other symptoms including 
loss of energy. In Gordon v. Army, the Commission awarded $16,000 to the victim of retaliation whose only evidence of emotional harm was her own 
testimony that she had been diagnosed with depression, suffered headaches and difficulty sleeping and problems concentrating. In Bustamante v. 
USPS, the Commission awarded $18,000 where the complainant suffered depression.

There were half a dozen cases we think worth mentioning with awards of at least $20,000 but less than $30,000: Light v. VA, 0120123060 (January 10, 
2013), recons. den., 0520130420 (August 22, 2013), Logan-Arrington v. Dept. of Air Force, 0120121792 (March 1, 2013), McFarland v. DHS, 0120120392 
(March 14, 2013), Barnette v. VA, 0720120033 (March 7, 2013), Complainant v. Dept. of Interior, 0720120037 (October 31, 2013), and Complainant v. Dept. 
of Air Force, 0120113785 (December 5, 2013). Light, Logan-Arrington and McFarland all included awards of nonpecuniary compensatory damages of 
$20,000. In Light, the Commission rejected an appeal by the complainant noting the “tenuous evidentiary link between the unlawful reprisal…and 
complainant[‘s] subsequent deterioration in health.” In Logan-Arrington, the complainant suffered sleeplessness, adverse impact to her social life, 
weight gain and high blood pressure. In McFarland, the Commission noted that some of the symptoms of emotional harm, that included irritable 
bowel syndrome, loss of enjoyment of life, negative impact on her marriage and financial hardship, where unrelated to the discriminatory nonselection.

The Commission awarded $30,000 in damages to victims of discrimination in Adams v. DHHS, 0120112249 (March 19, 2013), after complainant was 
physically abused and sexually degraded by a coworker and suffered feelings of shock, embarrassment and a fear for her safety; and in Broomfield 
v. Dept. of Treasury, 0720110038 (March 26, 2013), where complainant was depressed, withdrew from people and found his work less rewarding. In 
Johnson v. VA, 0720120023 (January 16, 2013), an AJ awarded $32,500 in nonpecuniary compensatory damages where complainant lost his sole source 
of income and went on public assistance. An award of $38,000 was given to a complainant in Murrell v. USPS, 0120103507 (January 18, 2013), who 
was not given the reasonable accommodation she needed and as a result will likely suffer physical pain for the remainder of her life and who became 
withdrawn and lost interest in activities she previously enjoyed.

We make a note of four cases in which the Commission awarded $50,000 in nonpecuniary compensatory damages. In Bomske v. VA, 0720120025 
(August 7, 2013), the award was to compensate for sleeplessness, depression, hair loss and other symptoms. In Bostick v. SSA, 0720120021 (January 16, 
2013), the harm suffered included mental anguish, migraines, depression, a bleeding ulcer and a stroke. In Jones v. NSA, 0720120011 (June 11, 2013), 
the complainant experienced anxiety, humiliation, embarrassment, damage to her professional reputation, as well as physical ailments including 
uncontrollable shaking, headaches, crying spells, chest pains and other symptoms. In Rey v. Dept. of Interior, 0120123231 (February 1, 2013), the 
evidence of emotional harm included a declaration from a therapist noting that complainant had a profound fear of leaving her home and that 
complainant suffered from an adjustment disorder, anxiety and depression.

There were two cases of note with awards of more than $50,000 and up to $100,000. In Basaldua v. Dept. of Homeland Security, 0720090044 (August 
22, 2013), the Commission awarded $80,000 in nonpecuniary compensatory damages where complainant increased his alcohol consumption, 
required prescription drugs to help him relax and sleep, and his relationship with his wife and children became strained. In Complainant v. Dept. of 
Homeland Security, 0720130010 (October 31, 2013), the Commission affirmed an AJ’s award of $100,000 in nonpecuniary compensatory damages to 
the complainant who lost confidence, experienced high blood pressure and chest pains, anxiety and depression. Of particular note, the harm lasted 
more than four years and complainant’s testimony was corroborated by coworkers and a physician.

There were five cases involving six complainants where the awards exceeded $100,000. In Smith v. USPS, 0720090050 (September 17, 2013), the 
Commission affirmed an award of $120,000 in compensatory damages to a complainant who was not provided reasonable accommodation and 
as a result experienced a relapse of PTSD, anxiety, and depression and who suffered significant problems with her relationships with her children 
and spouse. The Commission awarded $150,000 in compensatory damages to the class agent in Garcia, et. al. v. Dept. of Justice, 0120122033 (June 7, 
2013), where the class agent suffered anger, frustration, sadness, anxiousness, humiliation, embarrassment and damage to her marriage. An award of 
$150,000 was also appropriate in Neville v. Dept. of Air Force, 0720110023 (August 1, 2013), where complainant began seeing a psychiatrist, suffered 
depression, and suffered injury to her back and knees.

A complainant, who suffered an exacerbation of pre-existing depression, difficulty sleeping, suicidal thoughts, trouble maintaining gainful employment 
and was left homeless with his two children after he was discharged, was awarded $175,000 in Williams v. USPS, 0120130887 (May 31, 2013). The two 
complainants in Meachum and Abbott v. SSA, 0720120003 (September 9, 2013), were awarded $200,000 and $175,000 in nonpecuniary compensatory 
damages, respectively, where one suffered a racing heart, problems sleeping, anxiety, weight gain, panic attacks and harm to her professional reputation 
and the other experienced intimidation, fear of being fired, damage to her professional reputation, and sought assistance from an EAP counselor.

Other cases of interest concerning compensatory damages included Cerisano v. USPS, 0120111796 (March 15, 2013), whether the Commission affirmed 
an AJ’s decision not to award any compensatory damages because of a lack of sufficient evidence; and Rathore v. Dept. of Defense, 0120114330 (February 
14, 2013), recons. den., 0520130418 (August 30, 2013), where the Commission rejected the agency’s argument that it made a good-faith effort to 
provide reasonable accommodation and remanded for investigation into the complainant’s entitlement to compensatory damages.

e. ConstRUCtive disChaRGe

The only case addressing claims of constructive discharge that we find of note this year is Butler v. DHS, 0120111976 (March 29, 2013), where the 
Commission found complainant did not meet his burden to show that the discriminatory conduct was so intolerable that a reasonable person would 
have felt compelled to resign. Complainant alleged that two special agents from the Office of Inspection investigating allegations of misconduct by 
the complainant screamed at him and told him to resign, but the Commission found the facts did not support an allegation of constructive discharge.

F. CoURt PRoCedURes and issUes

Although in recent years we have elected not to include decisions from the federal courts of appeal, there is one case, we think, worth mentioning 
this year. In Works v. Colvin, Acting Comm’r, SSA, 519 Fed. Appx. 176 (4th Cir. 2013 nonprecedential),  the Fourth Circuit reversed the district court’s grant 
of summary judgment for the defendant agency finding that summary judgment was not appropriate and that the district court’s denial of plaintiff’s 
request for discovery was an abuse of discretion. The case is notable because it stands for the proposition that complainants, who are not permitted 
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to conduct discovery at the administrative level, are not subsequently barred from doing so in United States District Court. (In the interest of full 
disclosure, we note that the authors are counsel in this civil litigation).

G. disaBilitY disCRimination

Although we have yet to see a significant number of decisions from the Commission under the 2008 amendments to the ADA and Rehabilitation 
Act, there were, nonetheless, a significant number of important decisions addressing disability discrimination. We begin our discussion of disability 
discrimination cases with Jarrell v. USPS, 0120090443 (January 24, 2013), where the Commission found a complainant who was diagnosed with Usher 
Syndrome was not a qualified individual with a disability because she could not perform the essential functions of the letter carrier position. The 
complainant’s audiologist recommended that she be moved to a position that allowed her to work indoors because she had a severe hearing loss 
and used hearing aids which were adversely affected by high humidity. The Commission noted that complainant also did not show there were any 
vacancies to which the agency could have reassigned her.

There are a number of other decisions addressing claims by individuals with hearing impairments including Bratsch v. USPS, 0120113618 (August 15, 
2013), where the Commission found the agency failed to provide reasonable accommodation when it did not provide an interpreter for a Combined 
Federal Campaign kickoff meeting. In Complainant v. Dept. of Navy, 0120114151 (November 7, 2013), the Commission found disability discrimination 
when complainant was not provided an interpreter on several occasions. The Commission found that the agency’s explanation that it was because 
of administrative error or because the interpreter did not show up did not excuse the failure to provide an interpreter. The Commission also found 
disability discrimination in Duray v. DHS, 0120112138 (March 8, 2013), where complainant requested a cordless telephone earpiece to assist her with 
her telephone duties. The agency initially ignored the request, and complainant renewed it noting that the headset requested was similar to one 
already provided to another employee. In Fetters v. USPS, 0120131553 (August 19, 2013), a case in which the Commission unkindly referred to the 
agency’s argument as defying logic, the agency failed to provide reasonable accommodation and subjected the complainant to disability-related 
harassment when coworkers and managers complained about feedback from the complainant’s hearing amplifier and asked him to work without it 
even though it caused him panic attacks to not to be able to hear. The requested accommodation was permission to use his own amplifying devices 
at work in order to hear what was going on around him and, oddly, the agency argued that the accommodations were not needed because he could 
perform the essential functions of the job without the device. 

The Commission also found a failure to provide reasonable accommodation in Johnson-Morgan v. Dept. of Labor, 0120110728, 0120112988 (January 9, 
2013), where the agency refused a visually impaired complainant’s request for a flat screen monitor and, when she obtained the needed monitor from 
the IT department, her supervisor “confiscated” it and gave it to someone else.

In a case where the Commission found the agency met its obligation to provide reasonable accommodation, Complainant v. Dept. of Agric., 0120132519 
(December 6, 2013), the agency constructed a wooden ramp to enter the workplace and complainant asserted that the agency should have constructed 
a concrete ramp. The agency explained that the wooden ramp was intended as temporary fix until a concrete ramp could be built, and the Commission 
found that the agency met its obligation under the Rehabilitation Act. The agency met its obligation to provide reasonable accommodation in Wiesner 
v. Dept. of Navy, 0120113610 (August 20, 2013), where it allowed complainant to leave work early to attend physical therapy instead of granting the 
requested accommodation of a change in his shift.

The Commission addressed a number of cases involving specific accommodations. We begin the discussion with Underwood v. SSA, 0720120001 
(January 18, 2013), where a complainant with bipolar disorder and PTSD requested a flexible work schedule and to use unscheduled leave to attend 
doctor’s appointments, see a therapist, and deal with her depression. Prior to being properly diagnosed, complainant had been absent from work and 
incurred hundreds of hours of absence without leave and as a result was placed on leave restriction. The AJ found that after she was diagnosed, the 
agency incorrectly denied her request and made “absurdly detailed” demands for medical documentation. The Commission agreed. Heard v. Dept. of 
Treasury, 0120110751 (April 19, 2013), found the agency failed to provide reasonable accommodation to an employee who requested a permanent 
handicap parking space where the agency “redundantly and needlessly” asked complainant for additional medical information.

Requests for teleworking are always a hot topic and 2013 was no exception with the Commission finding the agency failed to provide required 
reasonable accommodation during complainant’s postsurgical recovery in Blocher v. VA, 0120111937 (April 17, 2013). The Commission rejected an 
argument by the agency that face-to-face supervision was an essential function of the job and found no merit to the manager’s assertion that no 
service chief should work from home under any circumstances O’Connor v. Dept. of Navy, 0120111876 (January 31, 2013), found that a complainant 
was not entitled to telework from a different agency facility that was closer to her home as a reasonable accommodation. In that case, the Commission 
found that the agency reasonably accommodated complainant, who had a variety of medical conditions including Crohn’s disease, Graves’ disease and 
fibromyalgia, by modifying her job duties and assigning her to a different workstation in the facility where she already worked.

Reassignment was a reasonable accommodation in Smith v. USPS, 0720090050 (September 17, 2013), where an AJ found that reassigning complainant, 
who suffered from severe PTSD and panic disorder, to a position that did not provide the ”collegial environment” she needed was unlawful. In Pitts v. 
USPS, 0120130039 (March 13, 2013), the Commission found that the decision to relocate a complainant to an area that did not have running water 
or restrooms instead of granting a request for administrative leave for a three day period during which the facility did not have working restrooms 
constituted a failure to provide reasonable accommodation.

There were two instances this year where agencies sought to raise the good-faith defense to a claim of failure to provide reasonable accommodation 
in an effort to avoid liability for compensatory damages; both failed. In Rathore v. Dept. of Defense, 0120114330 (February 14, 2013), the Commission 
found that merely because the agency provided an interpreter on some occasions did not evidence good faith when it failed to provide an interpreter 
on other occasions. Zehe v. NASA, 0120113282 (March 26, 2013), rejected a good-faith argument where the agency rejected a request to telework three 
days per week. 

Among the most difficult disability claims are those in which the employer raises the direct threat defense to a claim of disability discrimination. 
The agency failed in its effort to assert a direct threat defense in Cleckler v. Dept. of Defense, 0120091162 (March 15, 2013), when it argued that the 
complainant did not possess the “emotional and mental stability” required for a motor vehicle operator. The Commission found the agency was 
motivated by an unsubstantiated fear of the future risk of injury merely because the complainant suffered from PTSD, anxiety, and depression. Although 
there was evidence that complainant had trouble being in crowds of people, had verbal aggression toward his family and physical aggression and 
abuse to dogs, the Commission found “particularly troubling that the agency’s doctor believed that a diagnosis of PTSD excluded all individuals from 
sensitive job positions.” 

The Commission found that the agencies acted properly in requesting medical documentation and requiring a FFDE in Small v. USPS, 0120131398 
(July 11, 2013), where a supervisor and coworker complained of “violent and threatening behavior” by complainant; and in Smith v. DHS, 0120111954 
(March 1, 2013), where a request for a FFDE followed extended leave; comments from the complainant that she “always felt alone with no one to turn 
to,”; and observations that complainant appeared “frightened, depressed and despondent” and cried several times at meetings. The Commission also 
found no violation where complainant, a Customs and Border Patrol officer, was sent for a FFDE after she went missing and was hospitalized during 
a training program but refused to provide medical documentation in Tibuni v. DHS, 0120120720 (February 27, 2013). The Commission found credible 
the agency’s assertion that the medical examination was necessary to assess her ability to carry a firearm. (We note that the authors were counsel for 
complainant in this case).

The agency was found to have made an impermissible medical inquiry in Bozeman v. USPS, 0120120923 (May 3, 2013), where, after the consideration 
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for a position was narrowed to two candidates, the deciding official sought information about complainant’s medical restrictions which was then used 
to exclude the complainant from further consideration because of concerns about complainant’s integrity and credibility. (We note that the authors 
were counsel for complainant in this case).

In other cases concerning requests for medical information, the Commission found an excessive demand in Complainant v. Dept. of State, 0120113633 
(September 24, 2013), where a complainant, assigned to the US Mission to NATO in Brussels, Belgium, was denied reasonable accommodation and 
required to update his medical restrictions regarding diagnoses of Sjogren’s syndrome, rheumatoid arthritis and anxiety every six months. The 
Commission noted that requests for additional medical information would only be appropriate if complainant sought different accommodations or 
his medical restrictions changed.

The agency acted properly in seeking medical documentation to support a request for reasonable accommodation by an employee who experienced 
bronchial asthma, allergic rhinitis and sick building syndrome in Hollingsworth v. Dept. of Commerce, 0120100436 (January 31, 2013), when the 
complainant requested to work at another agency facility. The AJ analyzed the claim under the existing law, which predated passage of the ADA 
amendments in 2008, and found that the agency was entitled to additional medical documentation because complainant had not established that she 
was substantially limited in the major life activity of breathing. (We note that the authors were counsel for complainant in this case). 

The Commission found a per se violation of the Rehabilitation Act when the agency included medical information about the complainant in an agency 
database in Complainant v. USPS, 0120123252 (October 24, 2013), Complainant v. USPS, 0120132667 (November 1, 2013), and Complainant v. USPS, 
0120133064 (November 1, 2013). But the Commission found no violation where the agency provided medical benefit compensation records to a state 
agency in Complainant v. USPS, 0120132549 (November 14, 2013). The records were provided in conjunction with an investigation into allegations 
that the complainant had been receiving benefits from OWCP while seeking a claim for state unemployment benefits. The Commission found the 
disclosure permissible as an exception to the confidentiality requirements of the statute. The Commission also found there was no violation when 
an EAP counselor disclosed information that led to the complainant being involuntarily committed for psychiatric care in Debacker v. Dept. of Justice, 
0120120307 (January 24, 2013). The Commission concluded that the disclosure was appropriate because it was in accordance with the EAP policy 
and the American Counseling Association code of ethics regarding disclosure of information when an individual may pose a direct threat to herself or 
others. The Commission found nothing improper when a supervisor provided complainant’s medical information to a manager pursuant to a request 
for reasonable accommodation in Mack v. SSA, 0120121298 (May 8, 2013), where the information was necessary to determine how to respond to a 
request for accommodation. In contrast, in Uchtmann v. Dept. of Agric., 0120110532 (February 27, 2013), a supervisor’s inquiry into what medications 
complainant was taking that made him sleepy was improper because it exceeded the scope of the agency’s legitimate inquiry into his request for 
reasonable accommodation.

h. disCiPline

Many decisions from the EEOC are appropriate to mention in more than one section of this text, as are the two cases we mention here. In Davis v. VA, 
0120123564 (March 19, 2013), the Commission rejected the agency’s explanation for why it disciplined a 65-year-old African-American housekeeping 
aide after a confrontation at the workplace over five dollar bill the complainant found in the hallway. The Commission found the agency failed to 
provide any explanation for why the younger nurse involved in the confrontation was not also disciplined. Gordon v. Dept. of Army, 0720120040 
(August 27, 2013), affirmed an AJ’s finding of discrimination when the complainant, a human resources assistant, was disciplined by a series of actions, 
including a letter of reprimand, for violating the agency’s leave policy. The letter of reprimand was issued six months after the leave incident and soon 
after complainant engaged in protected activity and other employees were not disciplined for similar conduct.

i. disPaRate imPaCt

The only case concerning allegations of disparate impact discrimination we find worthy of mention this year is Garcia, et. al. v. Dept. of Justice, 
0120122033 (June 7, 2013), where the Commission affirmed a finding of discrimination when female applicants were asked gender-based questions 
during job interviews. In particular, female applicants were asked about child care issues and about their spouses’ willingness to move overseas. The 
Commission rejected the agency’s assertion that statistical data showed there was no significant disparity between the selection of males and females 
for these foreign assignments and instead credited the testimony of the expert called by the class showing there was such a disparity.

J. eeo investiGations

It is remarkable how often investigations are found to be inadequate by the EEOC and until recently the Commission has generally given agencies a free 
pass when they are deficient. Although, as discussed elsewhere, the Commission sometimes imposes sanctions when the investigation is sufficiently 
lacking, far more often the only recourse is a remand for further investigation. Such was the case in Complainant v. VA, 0120132645 (December 19, 
2013), where the Commission found there was inadequate information to determine whether the, complainant was a joint employee of the agency 
and the subcontractor and therefore entitled to pursue her claim under the federal sector procedures. The Commission also found that the record was 
insufficiently developed in Complainant v. USPS, 0120111724 (December 18, 2013), where the complainant alleged race and gender discrimination 
when she was not paid for higher-level work. The Commission remanded to obtain affidavits of agency employees regarding what duties complainant 
performed. The Commission also remanded for further investigation in: Holmes-Hunter v. VA, 0120120050 (January 3, 2013), where the agency omitted 
any medical documentation even though the claim involved an allegation of disability discrimination when complainant was assigned to a position 
that conflicted with her medical restrictions; King v. Int’l Boundary & Water Commission, 0120114319 (March 8, 2013), where the record lacked the 
necessary information about why complainant was terminated including not providing copies of the leave procedures complainant allegedly failed 
to follow, documentation of time and attendance records, affidavits from managers and coworkers regarding specific days complainant was absent 
from the workplace or evidence of how comparator employees were treated; and Peterson v. Dept. of Defense, 0120113345 (July 16, 2013), where a 
supplemental investigation was ordered to gather information about complainant’s requests for accommodation, whether they were related to a 
disability and what if any action the agency took in response to the requests for accommodation.

K. eqUal PaY aCt

We make a note of only one case filed under the EPA, Nary v. VA, 0120120691 (April 11, 2013), where the Commission found no violation when the 
complainant, a male employee working as a home oxygen coordinator, was paid less than his female predecessor. The AJ correctly analyzed the claim 
concluding that because the female predecessor was a registered nurse, the difference in pay was because of a factor other than sex, i.e. a difference 
in education, training and applicable regulations.

l. evidenCe

Nassar v. Univ. of Texas Southwestern Med. Ctr., 570 U.S. ____, 133 S. Ct. 2517 (2013), is a significant decision wherein the US Supreme Court raised the 
bar for employees bringing Title VII claims of retaliation. The court determined that the appropriate causation standard for retaliation claims under Title 
VII of the Civil Rights Act of 1964, 42 USC § 2000e et seq., is not the same as for other types of Title VII discrimination claims, but rather that retaliation 
claims require a higher, but-for causation standard. 
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m. haRassment

Although claims of harassment or hostile work environment are actually allegations of intentional discrimination, this unique theory of discrimination 
has decidedly different elements of proof. Claims of harassment may be brought on any protected basis and we discuss a number of decisions this 
year from the EEOC but note that we have placed decisions addressing claims of sexual-harassment in a separate category. We begin our discussion 
with Fetters v. USPS, 0120131553 (August 19, 2013), where the Commission found complainant was subjected to a hostile work environment when he 
was discouraged from using an assistive hearing device that caused feedback and whistling because managers and coworkers found it undesirable. 
The Commission found complainant was subjected to racial harassment in Complainant v. USPS, 0120132144 (November 1, 2013), when Caucasian 
employees in his work area wore confederate flag T-shirts several times a month and management did nothing when he complained and the Postmaster 
told at least one of the employees there was nothing wrong with wearing the shirts.

The Commission found complainant was subjected to harassment based on sex in retaliation in Couch v. Dept. of Energy, 0120131136 (August 13, 2013), 
when coworkers repeatedly made slurs about his sexuality calling him a “fag”, “faggot” and “gay,” refused to sit with him in restaurants and ridiculed 
him by calling him a “rat” after learning he had sought help from the EEO office. The Commission noted that the unwelcome conduct was severe or 
pervasive and was directed at him because of gender stereotyping and, as such, was a violation of Title VII. The Commission also sustained an AJ’s 
finding of harassment on the bases of sex, age and retaliation in Meachum and Abbott v. SSA, 0720120003 (September 9, 2013), where two female 
lawyers were given different work assignments, unrealistic deadlines or completion of work and were demoralized in the workplace compared to their 
male peers.

The Commission set aside an agency FAD dismissing an allegation of hostile work environment harassment in Brown v. Dept. of State, 0120121446 
(July 26, 2013), but the Commission remanded it for investigation and also added the Department of Justice as a defendant. The Commission found 
that racially inflammatory statements and other actions were sufficiently severe or pervasive to support a claim of harassment. The complainant 
alleged that a noose was placed in the dividing wall of complainant’s cubicle; comments were made about the then upcoming presidential election 
including “we can’t let some Muslim motherfucker take office”; the n-word was used to refer to President Obama; and a second noose was later found 
over the cubicle adjacent to his. A finding of racial harassment by an AJ was affirmed in Complainant v. SSA, 0720120009 (September 24, 2013), where 
complainant was subjected to treatment from her supervisor that included mean and rude comments and her supervisor would impersonate the 
character “buckwheat” using mocking language such as “how use a do today?” Complainant was subjected to a hostile work environment on the 
basis of sex in LaBastide v. SSA, 0120102267 (August 22, 2013), where a coworker called her names such as “bitch,” “motherfucker” and “a female dog.” 
Complaint was also forced to drive a van with a driver’s seat soiled by an occurrence of diarrhea from the previous driver.

The Supreme Court decisions in Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998), and Faragher v. City of Boca Raton, 524 U.S. 775 (1998), established 
an affirmative defense employers may use to defend against claims of hostile work environment harassment and federal employers have recently 
had more success in asserting that defense. This was true in two cases that we review this year, Davis v. Dept. of Navy, 0120112360 (March 5, 2013), 
recons. den., 0520130381 (September 19, 2013), and Frank v. USPS, 0120110223 (January 31, 2013). In Davis, the Commission found no liability because, 
after complainant found a noose in the workplace, the agency took prompt and appropriate corrective action including conducting a thorough 
investigation in notifying all staff that such behavior would not be tolerated. The Commission also found no basis to impugn liability to the employer 
in Frank, where a coworker said that she wished management would “get rid of these niggers.” The AJ found that the complainant did not timely bring 
the incident to management’s attention and that management took appropriate corrective action upon learning of the incident.

n. heaRinGs (eeoC) and aJ aUthoRitY

We begin our discussion about the EEOC hearings process with the discussion of recent cases considering whether the imposition of sanctions was 
appropriate. As regular readers of the EEO update are well aware, the Commission has affirmed the use of sanctions by AJs with increasing frequency 
in recent years and has also expanded the use of sanctions at the appellate level. The Commission found the ultimate sanction of default judgment 
appropriate in Brand v. Dept. of Agric., 0120113592 (June 5, 2013), recons. den., 0520130565 (December 18, 2013), a case that had a somewhat tortured 
history that is discussed in more detail in the Hearings chapter. When the case ultimately came before the EEOC on appeal from an agency FAD, the 
Commission issued a show cause order because the complaint files were incomplete. When the agency failed to respond, the Commission entered a 
default judgment in favor of the complainant. Default judgment was found inappropriate in Kirkland-Culp v. VA, 0120113784 (August 27, 2013), where 
the Commission issued a show cause order and the agency produced evidence showing the ROI was completed within the applicable timeframe; and 
in Tibuni v. DHS, 0120120720 (February 27, 2013), where the Commission rejected complainant’s request for this sanction, finding the failure to issue 
a FAD within the 60 days required by EEOC regulations did not warrant sanctions and the Commission merely reminded the agency of the timeliness 
requirement.

A far more common sanction is to draw an adverse inference against the offending party as the Commission declined to do in Ponce v. AID, 0120131173 
(June 24, 2013), where the agency failed to meet its obligation to preserve documents pursuant to 29 CFR § 1602.14. The Commission found the 
interview notes at issue were not discarded in bad faith and, more importantly, that there was other evidence in the record documenting complainant’s 
interview performance.

There have been a number of instances where EEOC AJs have dismissed a request for hearing as a sanction and remanded the case to the agency for 
issuance of a FAD. The Commission was about evenly split this year, finding that about half of the decisions imposing such a sanction were warranted 
and that the rest constituted an abuse of discretion. Cases where the Commission sustained dismissal of the hearing request included: Complainant 
v. DHS, 0120132296 (December 18, 2013), where complainant failed to timely submit a witness list and make himself available for a prehearing 
teleconference; Hooker v. VA, 0120122165 (August 27, 2013), recons. den., 0520130671 (November 22, 2013), where the AJ found complainant engaged 
in contumacious conduct by stating he would not testify at the hearing, being disrespectful and unprofessional during the prehearing conference, filing 
multiple motions after being ordered not to do so, and requesting that the AJ bring criminal charges against witnesses and the agency representative, 
among many other actions; Jarrell v. USPS, 0120090443 (January 24, 2013), where an AJ found complainant failed to prosecute when he failed to 
submit a prehearing statement as ordered; and Muller v. Agriculture, where complainant refused to participate in a prehearing conference and failed 
to respond to show cause orders.

The AJ abused discretion by dismissing a hearing request in: Cauldwell v. FDIC, 0120122818 (February 19, 2013), where the Commission found this 
sanction was too severe when a pro se complainant repeatedly attempted to respond to discovery and provided those responses by the deadlines; 
Complainant v. USPS, 0120132532 (November 19, 2013), where the Commission found the AJ erred in finding that complainant abused the EEO process 
by filing 14 EEO complaints; and Hittle v. VA, where the complainant failed to appear for the hearing, but the Commission found the AJ should have 
provided him an opportunity to show cause for not appearing.

The Commission issued sanctions in a number of cases where the agency failed to produce the complaint file. These included: Complainant v. Dept. of 
Air Force, 0120110789 (September 24, 2013), where, as a sanction, the Commission reversed a finding of no discrimination and remanded the compliant 
for a new hearing because the agency failed to produce a hearing transcript in contravention of an order from the AJ; Kelly v. DHHS, 0120102870 
(January 8, 2013), where an AJ granted summary judgment to the agency; on appeal, the Commission requested a complete record of the agency’s 
investigation to which the agency only partially complied; the agency thereafter failed to comply with an order to show cause; based on these events, 
as a sanction, the Commission remanded the case for a hearing; and Klimek v. Dept. of Agric., 0720120026 (April 30, 2013), where the agency appealed 
an AJ’s finding of discrimination but failed to produce the complaint file and the Commission dismissed the agency’s appeal as a sanction.
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