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Chapter 1
Overview Of the  

fMLA in the federAL SectOr

a. FMLa Basics

The FMLA is a federal law that mandates that the federal government as an 
employer provide eligible employees with up to 12 weeks of unpaid, job-
protected family and medical leave in a 12-month period, and restore those 
employees to the same or an equivalent position on their return from FMLA 
leave. Employers may demand that employees substantiate their need for FMLA 
leave with appropriate medical or other documentation. Eligible employees 
may take leave in a single, continuous block of time, intermittently (i.e., two or 
more absences for the same covered condition), or on a reduced leave schedule 
(i.e., from full-time to part-time). Accrued and available paid leave can run 
concurrently with unpaid FMLA leave. 

Employers must maintain group health benefits during the employee’s FMLA 
absence on the same conditions as if the employee had not gone on leave. 
As a condition of being allowed to return to work, employers may require an 
employee to provide medical documentation substantiating the employee’s 
fitness to return to duty. Employees who exercise FMLA rights do not gain 
greater job protection from unrelated adverse performance or discipline. 
Employers are prohibited from interfering with, discriminating, or retaliating 
against employees for exercising FMLA rights. 

B. Four FederaL sector Variants oF the FMLa 

The FMLA applies to all federal employees. However, four different versions 
of the FMLA apply to the federal sector. In some cases, only one version of 
the FMLA applies to a federal employer. In other circumstances, two versions 
of the FMLA apply to federal employers, albeit to different groups of federal 
employees within that employer. The core entitlements of each FMLA variant 
are very similar. They are not, however, identical. Following the requirements 
of one FMLA variant will not ensure compliance with the requirements of other 
federal sector FMLA variants. Managers and supervisors must make sure that 
they are applying the correct FMLA standards in any given situation. This book 
will help you do that.
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The four federal sector variants of the FMLA are:

1. titLe ii oF the FMLa (ciViL serVice eMpLoyees) 

Title II of the FMLA is the version of the FMLA with which most federal managers 
and supervisors are familiar. It applies to all civil service employees throughout 
the federal government. It is governed by regulations issued by the Office of 
Personnel Management (OPM) at 5 CFR 630.1201-1211 (January 1, 2006). Title II 
is codified at 5 USC 6381-6387.

�. titLe i oF the FMLa (postaL and other non-ciViL 
serVice eMpLoyees)

Title I of the FMLA applies to all non-civil service employees throughout the 
federal government. For example, it applies to postal employees and civilians 
in the military, among others. It also applies to federal employees not covered 
by any of the other federal sector FMLA variants. Title I is governed and 
enforced by regulations issued by the U.S. Department of Labor (DOL) at 29 CFR 
825.100-800 (July 1, 2006). DOL’s FMLA implementing regulations were the first 
FMLA regulations issued, and form the basis for all other federal sector FMLA 
regulations. Title I is codified at 29 USC 2601, 2611–2619, 2631–2636 and 2651–
2654.

3. the congressionaL accountaBiLity act oF 1995 
(congressionaL eMpLoyees)

The Congressional Accountability Act of 1995 (CAA) provides certain employees 
of the House and Senate with family and medical leave. The CAA created 
the Office of Compliance to regulate and enforce FMLA rights. The Office of 
Compliance has adopted FMLA regulations that are nearly identical to the DOL’s 
Title I regulations. The FMLA provisions of the CAA are codified at 2 USC 1312. 

4. presidentiaL and executiVe accountaBiLity act 
oF 1996 (eMpLoyees oF the executiVe oFFice oF the 
president oF the united states)

The Presidential and Executive Accountability Act of 1996 (PEOAA) provides 
family and medical leave to employees of the Executive Office of the President 
of the United States. The PEOAA closely resembles the FMLA provisions of the 
CAA and Title I. The FMLA provisions of the PEOAA are codified at 3 USC 402 
and 412. Regulations implementing the PEOAA FMLA provisions have not been 
issued. 

See Chapter 2 for a more fulsome discussion of the four federal sector variants.
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c. deterMining whether LeaVe is coVered By the FMLa:  
seVen criticaL Questions

Management assumes a major role in assuring compliance with the FMLA. The 
employee’s request for leave is often first made to you. Whether you obtain 
advice from others, at the end of the day, you are responsible for approving 
or disapproving employee leave requests. You are also responsible for taking 
disciplinary action for attendance problems. To ensure compliance and avoid 
costly FMLA violations, it is incumbent upon you to make informed FMLA 
decisions.

To help make an informed decision whether an employee’s initial request for 
leave is covered by the FMLA, I offer the following seven questions as a guide. 
Correctly determining whether leave is covered by the FMLA is critical to FMLA 
compliance. The remaining chapters of the book detail the answers to these 
seven questions.

Question 1. did the eMpLoyee proVide tiMeLy and 
adeQuate notice oF his or her need For 
FMLa LeaVe?

To perfect their right to the benefits and protections of the FMLA, employees 
must timely and adequately request leave. Whether an employee has timely 
requested FMLA leave will depend on whether the need for leave is foreseeable. 
If it is foreseeable more than 30 days in advance, the employee is supposed to 
give you at least 30 days advance notice. If the need for leave is foreseeable 
less than 30 days in advance, the employee must give you notice as soon as 
practicable, which generally means within one or two business days of when 
the employee learned of the need for leave. Where the employee’s need for 
leave is not foreseeable, the employee must give you notice of the need for 
leave as soon as practicable (e.g., generally within one or two business days of 
when the employee learned of the need for leave). 

An employee’s delay in requesting foreseeable leave may allow the employer 
to delay the start of that leave. A delay in requesting foreseeable FMLA leave 
is generally not grounds for denying the employee’s leave request. A delay in 
requesting leave that is not foreseeable may, however, justify the denial of that 
leave. 

An employee’s request for leave must provide enough information to adequately 
inform the employer that the leave request may fall within the benefits and 
protections of the FMLA. An employee is not required to specifically identify 
the leave as “Family Medical Leave” or “FMLA” leave. Rather, an employee 
need only state facts that fall within one of the permissible reasons for FMLA 
leave. Management is presumed to know what conditions are covered by the 
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FMLA so that you may identify the leave as FMLA-qualifying. If the employer 
questions whether the leave falls within the protections of the FMLA based on 
the information provided by the employee, the employer must make further 
clarifying inquiries. If an employee fails to adequately articulate a need for leave 
that is covered by the FMLA, the employer is not required to treat the leave as 
such. See Chapter 3 for further discussion on this issue.

Question �. what Version oF the FMLa appLies to the 
eMpLoyee’s LeaVe reQuest?

If you believe that the employee timely requested leave for a reason that 
conceivably falls within the protections of the FMLA, you need to determine 
what version of the FMLA applies to the employee’s leave request. This will 
depend on the federal employer and the employee’s civil service status. For 
example, all employees of the Postal Service are covered by Title I of the FMLA. 
Generally, this determination is not complicated. 

This determination can get tricky because of the increasing use of short-term 
temporary or intermittent employees. Some of these employees do not have 
civil service status. The complication arises mainly with federal employers that 
are predominately staffed with civil service employees. Just remember, if the 
individual is employed by the federal government he or she is covered by the 
FMLA. If the federal employee is not a civil servant, he or she is likely covered by 
Title I of the FMLA. Employees from temporary agencies are not federal employees. 
They may, however, have independent FMLA rights that should be considered.

Question 3. does the eMpLoyee Meet the eLigiBiLity 
reQuireMents For FMLa LeaVe?

Being an employee of the federal government is not the only requirement for an 
employee to qualify for FMLA leave. Federal employees must also meet specified 
eligibility requirements. The eligibility requirements for the four federal sector 
variants of the FMLA are not the same. 

Civil service employees covered by Title II of the FMLA have to meet one 
eligibility requirement: 12 months of employment as a civil service employee. 
Congressional employees and employees of the Executive Office of the President 
have two eligibility requirements to meet: 12 months of employment and 1250 
hours of work in the 12 months immediately preceding the commencement of 
leave. Non-civil service employees covered by Title I of the FMLA (e.g., employees 
of the Postal Service, civilians in the military, etc.) must meet three eligibility 
requirements. In addition to the 12 months and 1250 hours requirements, they 
must also work at a worksite where there are at least 50 employees within 75 
miles. See Chapter 4 for further discussion on this issue.


